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Abstract

The omission from the provision of relief is manifested in the
taking of the passive position as a passive and independent
position from any activity. The omission here is from work and
not from abstention from work. The obligation imposed on the
abstainer in this case is an obligation that removes it from its
isolation and negativity to the world of the movement and the
positive.The research shows how well omission can be a
source of liability tort as well as the mistake of positive, and
work to establish a general rule of law rescue similar to the
obligation of public law not to harm others, As well as the
provision of full legal protection to anyone who provides
assistance to the beneficiaries, whether this protection is civil,
criminal or tribal, so we divide this research into two sections:
We look at the first what is the omissionfrom the relief of
victims , We look In the second: the legal basis for the
responsibility of the abstainer and the status of the legislation.
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2010,Geneve,avalabalat:https://hal.archivesouvertes.fr/file/index/
docid/485806/filename/La_definition du lien de causalite en dr
oit _francais.pdf, last visit (25/4/2019).

2-Jay Silver, The Duty to Rescue: A Reexamination and Proposal,
William & Mary Law Review, Volume 26 | Issue 3 Article 3,
Copyright ¢ 1985 by the authors. This article is brought to you by
the William & Mary Law School Scholarship Repository, available
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at: https://core.ac.uk/download/pdf/73967020.pdf,last visit
(22/4/2019).

3-Jeroen Kortmann, Liability for Nonfeasance; a comparative
study, Oxford University Comparative Law Forum, 2001, available
at:https://ouclf.iuscomp.org/liability-for-nonfeasance-
acomparative-study/, last visit (22/4/2019).

4-R. SAVATIER, Traite” de la responsabilite” civile, t. I, 20 e'd.,
Paris, L.G.D.J., 1951.

5-Xavier Thunis, The'orie de la fautecivile, Volume 1, La
fautecivile, un concept polymorphe ,(2e e’dition), Copyright
Wolters
Kluwer,2017,availableat:http://www.droit.fundp.ac.be/pdf/faculte/
D1245.pdf,Last visit (25/4/2018).
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2-VT. STAT. ANN. tit. 12, § 519 (1973).
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4-CA PARIS, 26 juin 2009, RG n° 07/16021, Gaz. Pal. 24 novembre
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23- See: JeroenKortmann, Liability for Nonfeasance;

a

comparative study, Oxford University Comparative Law

Forum, 2001, available at:https://ouclf.iuscomp.org/liability-

for-nonfeasance-a-comparative-study/, last

visit

(22/4/2019). ((When dealing with liability for nonfeasance,
other terms that are generally used to indicate a lack of

feasance are ‘inaction’, ‘omission’ or ‘failure to act’. There

is a subtle difference between these terms. On the one hand
we have ‘nonfeasance’ and f‘inaction’, which are both

neutral terms.7 ‘Omission’ and ‘failure to act’ on the other

hand, presuppose the existence of a duty, be it legal, moral

or otherwise. To say that a person has ‘omitted’ or ‘failed to
act’, is to say that he really should have done what he

omitted or failed to do...))
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24-See: JeroenKortmann, Op.Cit,((he courts however, do not
adopt one uniform definition of nonfeasance. As a result it
sometimes proves difficult to establish in individual cases
whether the court has made its decision on the presumption
that the behaviour complained of is misfeasance or (also)
nonfeasance. In those cases close attention should be paid
to the court’s reasoning. Most importantly, we must try to
establish what particular part of the defendant’s behaviour
prompted the court to conclude that he had been negligent.
E.g. was it the fact that he hit a cricketball over the fence or
that he had failed to build a higher fence? Some of the
judgments in the famous cricket-case of Bolton v Stone
indeed give reason to believe that this case was concerned
with liability for nonfeasance)).

25-See: JeroenKortmann, Op.Cit ((By not recognizing a general
affirmative duty to act, English law does not encourage
members of the public to give aid to those in need of help.
Quite conversely, English law in fact discourages giving aid,
for once someone has started to give aid, he can be held
liable for mistakes he makes in doing so...)).

26-See: JeroenKortmann, Op.Cit((Another argument that has
been used to exclude liability for nonfeasance is that it is
difficult to see how nonfeasance can be the cause of any
loss. In the case of positive action the defendant has made
the position of the plaintiff worse. Yet, in the case of inaction
the defendant has merely failed to confer a benefit to the
plaintiff)).

27-See: JeroenKortmann, Op.Cit(Why does the law not
recognise a general duty of care to prevent others from
suffering loss or damage caused by the deliberate
wrongdoing of third parties? The fundamental reason is that
the common law does not impose liability for what are called
pure omissions.)).

28- See: JeroenKortmann, Op.Cit ((Lord Goff was the only one
of their Lordships to refer to the doctrine of no liability for
nonfeasance. Secondly, Lord Goff himself went on to
express his doubts about the no-liability rule, saying that it
‘may therefore require one day to be reconsidered)).

29- See: Jay Silver, The Duty to Rescue: A Reexamination and
Proposal, William & Mary Law Review, Volume 26 | Issue 3
Article 3, Copyright ¢ 1985 by the authors. This article is
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brought to you by the William & Mary Law School
Scholarship Repository, p. 424, available at:
https://core.ac.uk/download/pdf/73967020.pdf, last visit
(22/4/2019). ((With limited exceptions, there is no duty under
Anglo-American law to lend personal assistance to or
obtain help for persons in distress, or to warn of imminent
danger. Although the duty to assist an injured or
endangered person is commonplace throughout the world,
our law continues to rely solely on man's unselfish spirit. In
leading American cases on the subject, however, that spirit
has been wanting, The expert swimmer, with a boat and a
rope at hand, who sees another drowning before his eyes,
is not required to do anything at all about it, but may sit on
the dock, smoke his cigarette, and watch the man drown)).

30- See: Jay Silver ,0Op.Cit, p424-425.((the common law should

be used "to prevent people from harming one another,
rather than to force them to confer benefits on one another,
...these incidents of social violence and commercial
disruption consisted of affirmative acts, not omissions.
Under the weight of stare decisis, this preoccupation with
affirmative acts and the desire to limit judicial intervention
evolved into the principle of not imposing liability for
omissions)).

31- See: Jay Silver ,0Op.Cit, p.425 ((Over the years, this

principle has been eroded, and there are presently five
situations in which our courts recognize a duty to render
aid. First, the duty may be imposed by statute. An example
found in many states is the "hit and run" statute requiring
any driver involved in an automobile accident, whether or
not he was at fault, to give assistance to those injured.
Second, courts have imposed the duty to render assistance
on those who stand in certain relationship to injured or
endangered parties. These "special relationships” include
parent to child, spouse to spouse,...Third, the duty may be
brought about by contract. A lifeguard, for example, agrees
to rescue drowning swimmers as one of the terms of his
employment. Firemen, police, nurses, baby-sitters, and
many others enter into agreements that require them to
render aid. Fourth, one who negligently injures or imperils
another has a duty to render reasonable assistance. Many
courts have broadened this rule, placing the duty on anyone
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whose conduct-whether innocent or negligent-has caused
injury or unreasonable danger.Finally, one who volunteers
aid is under a duty to exercise reasonable care. He may
abandon the effort, but only if the victim's condition will not
be worsened as aresult.)).

32- See: Jay Silver , Op.Cit, p. 426- 427 ((...Two states,

Vermont and Minnesota, have enacted statutes imposing on
the general public a duty to aid those in distress. Vermont's
law, passed in 1973, requires anyone who knows that
another is in grave danger to render reasonable assistance,
unless such efforts would endanger the
rescuer....Minnesota's statute, enacted in 1983 in response
to the previously noted rape incident near Boston,
resembles the Vermont statute. The Minnesota statute,
however, differs in two respects. First, Minnesota imposes
the duty to rescue only on persons who are "at the scene of
an emergency,” while in Vermont the duty falls upon anyone
who "knows" of another in danger. Second, Minnesota does
not explicitly suspend the duty when third parties are
already providing aid. Otherwise,..)).

33-VT. STAT. ANN. tit. 12, § 519 (1973). (( (&) A person who

knows that another is exposed to grave physical harm shall,
to the extent that the same can be rendered without danger
or peril to himself or without interference with important
duties owed to others, give reasonable assistance to the
exposed person unless that assistance or care is being
provided by others. (b) A person who provides reasonable
assistance in compliance with subsection (a) of this section
shall not be liable in civil damages unless his acts
constitute gross negligence or unless he will receive or
expects to receive remuneration Nothing contained in this
subsection shall alter existing law with respect to tort
liability of a practitioner of the healing arts for acts
committed in the ordinary course of his practice. (c) A
person who willfully violates subsection (a) of this section
shall be fined not more than $100.00.)).

34- MINN. STAT. ANN. § 604.05 (West Supp. 1984) ((1. Duty to

assist. Any person at the scene of an emergency who knows
that another person is exposed to or has suffered grave
physical harm shall, to the extent that he can do so without
danger or peril to himself or others, give reasonable
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assistance to the exposed person. Reasonable assistance
may include obtaining or attempting to obtain aid from law
enforcement or medical personnel. Any person who
violates this section shall be guilty of a petty misdemeanor
[and subject to a fine of not more than $100]. 2. General
immunity from liability. Any person, including a public or
private nonprofit volunteer firefighter, volunteer police
officer, volunteer ambulance attendant, and volunteer first
provider of emergency medical services, who without
compensation or the expectation of compensation renders
emergency care at the scene of an emergency or during
transit to alocation where professional medical care can be
rendered, is not liable for any civil damages as a result of
acts or omissions by that person in rendering the
emergency care unless that person acts in a willful and
wanton or reckless manner in providing the care. Any
person rendering emergency care during the course of
regular employment, and receiving compensation or
expecting to receive compensation for rendering such care,
shall be excluded from the protection of this section. For the
purposes of this section, the scene of an emergency shall
be those areas not within the confines of a hospital or other
institution which has hospital facilities, or an office of a
person licensed to practice one or more of the healing
arts...)).

35- See: Jay Silver ,0p.Cit, p. 427-428. ((..the District of

Columbia have enacted "Good Samaritan" statutes
designed to encourage physicians to provide emergency
aid. Typically, these statutes reduce the standard of care
owed by physicians who volunteer emergency medical
care, imposing liability only for gross negligence or bad
faith.Coverage may extend to instate physicians, all
physicians, all licensed medical personnel, or all persons
rendering emergency aid..)).

36- See: Christophe QUEZEL-AMBRUNAZ, Définition de la

causalité en droitfrancais, SéminaireduLA CAUSALITE
DANS LE DROIT DE LA RESPONSABILITE CIVILE
EUROPEENNE, 26-27 mars 2010, Geneve,
avalabalat:https://hal.archivesouvertes.fr/file/index/docid/4
85806/filename/La _definition du lien de causalite en _dro
it francais.pdf, p. 20 -21 , last visit (25/4/2019) .((Il n’y a
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gueére de probleme pour reconnaitreque la
responsabilités’engage par ’omissionvolontairedans le but
de laisser un dommagesurvenir, puisque le dolentraine les
mémesconséquencessive in faciendo, sive in omittendo, ...
En d’autrestermes, « la fauteprévue par les articles 1382 et
1383 peutconsisteraussibiendansune abstention quedans
un actepositif ; [...] I'abstention, méme non dictée par la
malice et 'intention de nuire, engage la
responsabilitélorsque le fait omisdevaitétre accompli soit
en vertud’une obligation légale,
réglementaireouconventionnelle, soitaussi,
dansl’ordreprofessionnel,., Le caractéredéfectueux de
I’abstention pure et simple, c’est-a-dire en dehors de toute
obligation d’agir, ou de toute action requérant des
diligences ouprécautionsparticuliéres, est plus difficile a
établir. La jurisprudence tend a
toujoursexigerguesoitdémontrée la violation
d’uneobligation .)).

37- See: CA PARIS, 26 juin 2009, RG n° 07/16021, Gaz. Pal. 24
novembre 2009.

38- See: Christophe QUEZEL-AMBRUNAZ, Op.Cit, P. 21.
((L’onpeuttoutefoiss’interrogersur la  pertinence de
I'utilisation de la perted'une chance ici ;l’on ne
parvientguére a déceler la consistance des chances
perdues. Peut-étreaurait-ilété plus rigoureux de retenir,
soitque la personnedéterminée a mettre fin a
sesjoursauraittrouvé un autremoyen de mettre son
projetd’autolyse a exécution,..)).

39- See: Christophe QUEZEL-AMBRUNAZ, Op.Cit, p.22
((L’onpeuttoutefoiss’interrogersur la  pertinence de
I'utilisation de la perted'une chance ici ; l'on ne
parvientguére a déceler la consistance des chances
perdues. Peut-étreaurait-ilété plus rigoureux de retenir,
soitque la personnedéterminée a mettre fin a
sesjoursauraittrouvé un autremoyen de mettre son
projetd’autolyse a exécution,))

40- See: Xavier Thunis, The'orie de la fautecivile, Volume 1, La
fautecivile, un concept polymorphe, (2e e"dition), Copyright
Wolters Kluwer : 2017, available at:
http://www.droit.fundp.ac.be/pdf/faculte/D1245.pdf, p. 6.
Last visit (25/4/2018). ((Pour les re’dacteurs du Code civil,
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ilnfy a en principe pas de responsabilite’'sansfaute.
Unefaute me™ me le'ge’re (tout fait quelconque) suffita’
engager la responsabilite” civile de celui qui la commet. La
fauteenglobeaussibien les actespositifs (faute par
commission) que les abstentions (faute par omission).
L’article 1382 du Code civil ne de’finit pas la fautemaisil en
souligne la ne’cessite’. L’article 1383
ajoutequ’unene’gligenceouune imprudence peutaussi
engager la responsabilite” civile. Cettesobrie’te’
surprenantelivre des indications sur la philosophiejuridique
des re'dacteurs du Code civil. lls’agit de fonder un
principege’ne’ral de responsabilite” civilesur un concept
unitaire, susceptible d’appre’- hender la diversite” des
comportementsmoralementre’pre’hensibles qui portent
pre‘judice a’ autrui)).

41-See: R. SAVATIER, Traite” de laresponsabilite” civile, t. I, 20
e’d., Paris, L.G.D.J., 1951,p. 6 ((Certains auteurs vonttre's
loin dans la prise en conside rationd’autrui. Pour Savatier,
lafautenar” t de la violation d’un devoir le'gal, moral
oucontractuelmais, plus largement, du devoir ge'ne’ral de
ne pas nuire a’ autrui. Dans le domaine de I’abus de droit, le
crite’re de proportionnalite”, devenu dominant, concre’tise
la fautecivile en reliant le be 'neficetir " de I’exercice du droit
par son titulaireet le dommage cause” a celui qui
subitcetexercice)).

42-See: Xavier Thunis, Op.Cit, p. 26 ((Cette conception tre's
large aboutit a’ prote gertoutele’sion de l'inte’re” t d’autrui,
ce qui oblige 'auteur a multiplier les faitsjustificatifs et les
droits de nuire pour fonder les exceptions au
principeselonlequelpersonnen’a le droit de nuire a’ autru)).
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