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fiction and the idea of purpose
(teleology). Through these mechanisms,
the judge confronts certain technical
difficulties related to the drafting of
some procedural rules, as well as
practical difficulties associated with the
application of the provisions of those
rules.
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Abstract
Judicial proceedings require the judge to
activate and employ his intellectual and
philosophical faculties in order to arrive
at a truth that is as close as possible to
factual reality, which constitutes the
objective sought by all procedural
legislations.Among the means to which
the judge resorts, within the framework
of procedural laws and for the purpose of
achieving the highest possible degree of

procedural effectiveness in the context of
civil litigation, are the concept of legal
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@) (Article 500): "A force de chose jugée, le
jugement qui n’est susceptible d’aucun recours
suspensif d’exécution.
Le jugement susceptible d’un tel recours
acquiert la méme force a I’expiration du délai
du recours si ce dernier n’a pas été exercé
dans le délai.".
(9 (Article 501):'Le jugement est exécutoire,
sous les conditions qui suivent, a partir du
moment ou il passe en force de chose jugée, a
moins que le débiteur ne bénéficie d’un délai
de grace ou le créancier de I’exécution proviso
ire'.
G 'Pourvoi n° 21-14.787.'
SN Aol e
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cassation] - march— 2023.
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n'a lieu qu'a I'égard de ce qui a fait l'objet du
jugement. Il faut que la chose demandée soit la
méme; que la demande soit fondée sur la
méme cause; que la demande soit entre les
mémes parties, et formée par elles et contre

elles en la méme qualité’.
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(2)  Adrian Zuckerman, Zuckerman on Civil

Procedure: 4th  ed.
(Oxford: Oxford University Press, 2020), 962-
968.

3 Mondaqg, “High Court Reminds Us Of The
Principles Of Res Judicata And Abuse Of

Principles of Practice,

Process,” Mondaq, June 8, 2021, accessed
7, 2025,
Y OYO AN B3l Gl

August https: //www.mondag.com/.
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@) Article (659) : "Lorsque la personne & qui
I’acte doit étre signifi€¢ n’a ni domicile, ni
résidence, ni lieu de travail connus, I’huissier
de justice dresse un proces-verbal ou il relate
avec précision les diligences qu’il a accomplies
pour rechercher le destinataire de I’acte. ...par
lettre recommandée avec demande d’avis de
réception, une copie du procés-verbal, a
laquelle est jointe une copie de I’acte objet de
la signification. Le jour méme, I’huissier de
justice avise le destinataire, par lettre simple, de

I’accomplissement de cette formalité'.
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©® Rule (6.15) " Service of the claim form by
an alternative method or at an alternative place.
(1) Where it appears to the court that there is
a good reason to authorise service by a method
or at a place not otherwise permitted by this
Part, the court may make an order permitting
service by an alternative method or at an
alternative place.

(2) On an application under this rule, the court
may order that steps already taken to bring the
claim form to the attention of the defendant by
an alternative method or at an alternative place

is good service'.

9 Gooawin Law, “High Court Delivers
Guidance On Service Of Injunctions On
‘Persons Unknown’,”
https://www.goodwinlaw.com/ pLll &l
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(™ Article (472): "Si le défendeur ne comparait
pas, il est néanmoins statué sur le fond.

Le juge ne fait droit & la demande que dans la
mesure ou il I’estime réguliére, recevable et

bien fondée'".
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7% Rule (27.9): '(1) If a party who does not
attend a final hearing—

(a) has given written notice to the court and the
other party at least 7 days before the hearing
date that he will not attend;

(b) has served on the other party at least 7
days before the hearing date any other
documents which he has filed with the court;
and

(c) has, in his written notice, requested the
court to decide the claim in his absence and
has confirmed his compliance with paragraphs
(@) and (b) above,

the court will take into account that party’s
statement of case and any other documents he
has filed and served when it decides the claim.

(3) If =

(a) a defendant does not —

(i) attend the hearing; or

(i)) give the notice referred to in paragraph (1);
and

(b) the claimant either —

(i) does attend the hearing; or

(i) gives the notice referred to in paragraph (1),
the court may decide the claim on the basis of

the evidence of the claimant alone'.
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