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If the contracting party is harmed by the breach of the contractual
obligation of the other party the court should look for the most
appropriate ways to compensate for the damage suffered often the
authority of the court is broad in choosing the method of reparation and as
the performance of the debtor is nothing but a method reparation is also
subject to the jurisdiction of court, but this authority may be restricted by
some restriction and is different according to the law in question, it is
different in civil laws than in English law.
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The effect of performance the contractual obligation
at the expense of debter with the authority of the
court in the execution of the specific performance
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Adecree of specific performance is a decree issued
by the court which contrains a contraciting party to do
that which he has promised to do. It is a a form of relief
that purely equitable in origin and is one of the earliest
examples of the maxim the equity acts in personam.
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)> (Gareth and William Goodhart: specific performance, London,
butterworths, 1986, p3-7.
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It originated in the realization that are may cases in
which the remedy available at common law is not
adequate. The normal remedy for breach of contract the
recover of damages at common law. The fundamental
rul, therefore is that specific performance will not be
dcreed there is an adequate remedy at law.
) Alaall (38a5 leal 58 ¢ all 2l WSl laal e gl O
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The purpose of such a decree is ensure that justice
is done. The court give specific performance instead of
damages only when it can by that means do more perfct
and complete justice.
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Specific performance is not always available and the
standard remedy for breach of a contractual obligation is
an action for damages permitting the creditor to obtain a
sum of money as an equivalent satisfaction. However, if
one party fails his obligations to the contract, the other
may refuse to execute his, and require the specific
performance.
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contractual obligation at the expense of debter with
the authority of the court in the execution of the
proof and extent of compensation and penal
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Where the plaintiff has failed to take a reasonable
opportunity of mitigation is a question of fact dependent
upon the particular circumstance of each case, and the

burden of proving such failure rests upon the defendant.
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Wherther a party daiming damages has foregone a
reasonable apportunity to mitigate loss is a question of
fact dependent upun the circumstances of each case. In
all cases though, the onus of proving that such an
opportunity was forgone rests with the defendant. That is,
the person seeking damages need not show that all
reasonable stepes were taken, the other party must
prove that they were not. Nor is it sufficient for the
defendant to show merely that other, mor acceptable
steps were available he or she must show postiveiy that
the steps that were taken wer uneasonable.
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Lagia JS Ay a3 Juaadl) Aalus AaSaall g ¢l sy o) 4l
G Can e daSad) ddaluy Goadl Clus o gl ol Y1 2w il
sl
Gold e 4ial e (g grilly cplall i daSaall o)) W s o)) G
dedl ) dsball 55k e ) 13 (sS Le alladl LBy ccanS (pe 43l Lo
Al Al s (JIAY) Jae dall e G Gl e i i

)'(Maree chetwin, - Maree Chetwin: Grawes intranational to the law of
contract in New ze. Aland. , p331. And see chiesher and others: op, cit,
p598.
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Of o) Aiulae a0l ¢ (g 50 a@all & QR o3y (5
‘dl;l\ 034 u_q) cdde el cuila e AN dga g (e a8 )L LU dadia (gl
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Glia glae Gl il cduma dae 3 (e CA‘J” o) Je il g,—‘j\ @LA.\J\
(Bl G Aaladl i J 58 ) (5 iially (531 Laa (s 1 130 ay 0y Rl

83,05l 3 gl ja saclE o) Al oda 8 Caliniay) Aaaa <o
A g idalls sl oda e Gabati ¥ wilad) a5l e (T/0)) saldll
o e B S bl e 4 Joas 3 ) Y Bk (g) (e Slay
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The plaintiff has to give credit for certain denefits
accruing to himin consequence of the breach. Heve it can
be said that his loss is hn fact mitigated. The buyer
justifiably rejected the goods on the ground of their
defective quality. There were continuous negotiations
between the parties following this rejection, leadingto the
buyer finally accepting the same goods forul the seller at
a reduced price. The court of appeal held that the marker
price ruie in section 51(3) did not apply: the buyer
suffered no loss since the pfice at which he obtained the
goods was less than the market price for similar goods at

the date of the seller's breachof contract.

)(Treitel, Treitel: Remedies for breach of contract a comperative acont,
oxford, 2011. , p754..
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However the court are anxious to prevent the buyer
from receiving an extra benefit at he seller's expense. If
the substitute goods bought by the buyer were later
resold by him at an extra profit because they were of
better quality or higher value than goods of the
contractual description, the extra proft must be set off
against the cost of buying the substitute goods which the

buyer claims from the defaulting seller.

3l Lellae) (o) dnl gl 4y ol Alaludl AaSaall () 2085 Laa prilii
e s Cpaall Glua e il o Y b ) s e il
@A) ey (e Juadl S alaaiy () Lggle Jeany dadic 4 o6 &5 (e
Claa (e Leahadid b AaSaal) o 38 el 38l 2 L8 cpaall o) adle o &S
aild Loy el e ol Gad Lee Thma (s (o)) cany (i sxilld oy sacl
e Y s (a
Cun (e Aol dlale 3 cpaall Gl e sl B ) dan ) TG

(Liguidated Damages and penalty) 2/l b &l

Jr cddal) 8 3aana ol HA) Jeay lazae jie Bale Chliay gaill () <8
Sl Al st o6 il deSaall J8 e s o
G s gida ol Ll SEY) QL Gl elld a2 ) e g el laass
(JYAY) Ala 8 Laala il (S ) Gilay sl duale Jo siladll ¢y 3
T M il il gl Alead) 538 Capens Sl3 gled e g
Damages are normally unliquidated. That is they are
not specified in detail in the contract but rather are

)1 (Chitiy: : On contract Twenty- Fifth Edition, volumel, genral principle,
London and Maxwell, 1983. , p1162.
)*(Maree chetwin: op, cit, p332.
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calculated by a court in response to the loss or damages
actually suffered by the plaintiff. Despite this, it is always
open to the parties to agree, at the time of contracting, on
what damages shall be recoverable in the event of
breach and, if they do so, the damages so stipulated are
called (Liquidated damages).
LealSal oyl ) e gl ae Ll ¢ (g 3SEY1 4@l (e il (5 1
oo sl o lesie Wiy o el ikl Gsm 4l (oY) eladl
Lo ol Claia Gued by o s 48 o Glae J5le (38 Lesie e JDAY)
o2 ¥ e diall z Ul ey AldiSe ye (Ll 4 Jual g sl JS 8
Lok gaa) g a1 e ade i) alald (L
oo Lids 18 e GEdl alall 05 o Jame 1 dsY) ARy skl
caalad) JYAYL AV Gkl AE e il sk as) @ali 3 3 5lal)
G o) Jiay sn 5 (AEY) (gl ) alaall 138 e (3l AllS) o3a 8
O O el & JMAY) Als 8 plall o 330 ) 50 sala il eaall (S
) A Gal G Jladll ) puall laie il 4ie callay
The parties to a contract may agree beforehand what
sum shall payable by way of damages in the vent of
breach, as, for example where a builder agree that he will
pay f5 a day for every day that the building remains
unfinished after the contractual date for completion. A
sum fixed in this manper falls in to one two classes:
Firstly: It may be a genuine per- estimate of the loss
that will be caused to one party if the contract is broken
by the other. In this case it is called liquidated damages
and it constitutes the amount, no mor and less, that the
plaintiff is entitled to recover in the event of breach
without being required to prove actual damage.
Al A Y (el Gy o) @S eliaill s s
o g (A (ay eill) 43 ) daSaddl indd o Wallis v. Smith)

)' (Cheshire and others: op, cit, p601. And see Treitel: op, cit, p769.
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(Liguidated damages means that it shall be taken as
the sum which the parties have by the contract assessed
as the damages to be paid, whatever may be the actual
damage).
AV Gl aag ge sbe dliall (6 o) Haae 148G 48, k)
Lyl ans dojiiall gl 13a Jiey cddi diall o 4l dse sall Glea
AeSaall o) ALl D) ey g e Ja a0 138 guady g o liad) 3l
e 058 o) Gl el e dgeatd) wil e Al aSlae digaild
La.myu Dspcaall Caylall A dse gall (aygad Say 4l catal)l Manl laca
bsta.e«s}ameaw} c‘\..m&_\sal‘fd\é\_ﬁul\ 35|V (L RPUCN R RN
s3] 33 B S Gy eddl (e diar @lda Lo 13 addid) Glas sl g yaenall
)y el pe il Tiie (56 Y 28 430 1 b plall (g BLEY) G g
Secondly: It may be in the nature of a threat held
over the other party in terrorem- a seeurity to the promise
that the contract will be perfarmed. A sum of this this
nature is called a paenalty, and it has long been subject
to equitable jurisdiction. Conrts of equity have taken the
viw that, since a penalty is designed as mere security for
the compensated by being indemnified for his actual loss,
and that he acts unconscionably if he demands a sum
which though certanaly fixed by agreement, may well be
disproportionate to the injury.
Gl sl S ad) o pall addati & 5 Al gl cadle o)
& ¢ Mgl glaal add cany ) e dpiaall oyl gl culs Lo a3ld sa S|
sl Al Loyall e dpaal) gl i) Al mgin Al Jsal

) (Wallis V. Smith (1882), 21ch. D. 243, at p267. Per cottn, L. J, see

Chelsher idd, p601.

)’ (Idd: p602.
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sale o 4 20 el T ally a5 cdal 3l 2y Cpaall A1 Le 131 gglal
lee g2l 9¢d 7 93 3 4k 2adll Y ¢l ja g4 g ¢ LaV¥l dall bl e
i JYMAY) dagt el e am o el ga g oy i e A ey
c_m.u} M}s.c.‘uuu\ SRR c.hd@.\]\‘).\a.\r—ésag}k.u}%} c&dﬂd\ e\).d‘ﬁ\
Lot 4y oSall aae ) o 3ol Ja il Cadds 8 Gand 5 4y 508 Aaliy AaSadll
G Bl g ) el

slaill s 35 (o3l Gl ade la Al Slad¥) b sa g
Bl b sla Looelll e ie i 8 el @l el eluy) (g IS
Dunlop pneumentic tgre co v. Now Garag and Motor) )
Gl g &l sl & 64 (Dunlop) 48,8 s 4l Leaildy adlis Al
e &l Y Ol el i gl s Y b e (el AS Al G e
agilan! 33 ) gl GRSV ae Jalaii ¥ o5 ¢ Jlan¥) G pm S Laa i
a2 il o) @l Y G i ¥ Ol cagra Jalaill (e (el sall (2SS
sl S g (A (o e Cilgin (el alae @y o 0 05 <03) 052
cJ)SM\LJJJbYA\d&uW@AﬂMJLeLJ\ &Lu clag }\4_1}4.1\

i Al jzd @&\wwﬁ@\u@;w&\é@uh#
aie (OleV a3 il aasall rdl e JB e Sl aaly Ul aud clgaia
aadl) Lyl u\‘;\ Shill oSy ecaaa 2 )J‘A\@mm)mu,&mj
(o gy B (Dunlop) dwwse Galy Al jpuall Gla 8w a8
(5l 50 20ma ey (o sail) 5 J gl (e ()8 Mo 5008 Jenasal)
The Dunlop company supplied tyres to the
defendants under an agreement, headed (price
Maintenance Agreement) by which the defendants bound
themselves not to tamper with the marks on the goods,
not to sell below the listed prices, not to supply persone

laday o)) cpdblatall Geay -1) A3 o cual A Bl Saal) @il (e (VY ) Bakad) al 1l ()
13 latee AEN) Gy gil) 683 Y =Y L., GaY G B el b e gailly G enil) Aad Laska
AN G o) WAl (S eSO cpdall ol 1) AadlS G upd ) ABaly Al alal ) Guaall i
(O/Y Y YY) dgall (aguai JRaI g ¢(3881 oda alsal) CANAy gl JS Dby alyg 4da 53 B 35 B LaY)

L) (Sl G giEl e (YYE ST YY) cptalall g cuaill dny o B S
)> (Dunlop pneumatic Tyreco v. Now courage and Motor co(1915) A. C. 79
at p6. See Cheiser and others, op, cit, p603.
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who were on a suspended list, not to exhibit or export
without consent, and to pay t5 by way of liquidated
damages for every tyre. But or cover sold or offered in
breach of the agreemet. It was held that the sum of f5
was liquidated damages. A fine of f5 for selling, for
example, a single tube below the list price might seem
disproportionate the harm caused. But the news of the
undercutting wouid soon spread and the resultant
damage to Dunlop's selling organization would be
impossible to estimate. It was, therefor, reasonable to
guantify the damage at a fixed but not extravagant figure.

o sl e (A dal g 4y e ddale daSaall () a2 Lae gt
G SEY) s 3 da amall a5 lEVh sl Jigad) oK1 ¢ Sy
Ly Eiea o)l @l shaall il shaall a5l o le b ga il By (o g2l
oo Carsll e Guuall BV (s e a) ) paY) Ciuddd  dual o) ks
sl 13 e ddey () o il (5 5k

Gl dsag pe il B e IS B S el Y eliadll aad
)2.1.».43 ‘; ela Lo &l e cé\)’;ﬂ L)ﬂ\ Jen g Alls ‘zg BB e P
pSall dga g adey daSaall @y 58 3 <2008 & «(Nps, LL V. Minihan
Gk e pmsd) e LY @) Al ) Caids s
) L) 2l sl Tyl
On May 15, 2008, the Massachusetts supreme
judicial that there is no duty for non- breaching parties to
mitigate damages in the fact of a liquidated damages

clause.

(i a3 ol caad 3 (gl gy e Ll (g
Leaaal Ja) e dadd conl gl (o sntll ke e Gl 38 olalaiall S ol g
G Ljidia o)) 18 caiall (& 20 3a oy ) ) 3yl e (saal) 4l 3 Ay
Bn o ade Ll (JO diee deliay a5 V) s ) @l ae

)' ( Eortin: Wny there should be Duty to mitigate Liquidated damages

clauses, see http/ sch olarycommons. law.hofstra. edu/hlv. p285.
Népa ‘é,\l.ul\ sdaal) rolal G a3 o jlia s Jélb X (v)
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